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This is in response to the appeal brief filed 5/23/2008 appealing from the Office action 
mailed 12/26/2007. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

4,726,400 Heiman 2-1998 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 -29 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Heiman US patent 4,726,400. 

Heiman '400 teaches, "it is known in the art to provide a terry-type cloth product 
and method of making the same wherein such cloth product comprises ground fill and 
ground warp interlaced to define ground of the product and with the ground having a 
top surface and a bottom surface, and pile warp extending from the ground with 
the pile warp comprising a plurality of sets of pile yarns with each set of 
pile yarns having a plurality of pile yarns." (3-pick terry, 1 pick for the ground, 1 pick for 
the upper pile and 1 pick for the lower pile). 

Further Heiman teaches, "The yarns defining the ground fill, ground warp, and 
pile warp of the cloth product of this invention (and it is to be understood that any 
reference to cloth product means cloth product 40, 40A, 40B and 40C) may be made of 
any suitable material including yarns made of natural or synthetic material . 
Preferably all of the yarns are made of cotton , however, such yarns may be made 
of blends of cotton and polyester as is known in the art. Further, depending 
upon the desired characteristic of the product the ground fill and around warp 
may be selected of appropriate materials and the pile warp may be selected of 
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the same or different materials, likewise any combination of yarns may be 
utilized to define the ground fill, ground warp, and pile warp as desired ." 

The instant invention, teaches the use of known spun, filament, natural, 
synthetic or blended yarns thereof in either of the warp, fill, or pile directions. These 
limitations are clearly taught by Heiman as shown in the citation above. 

The "non-moisture transporting" limitation is inherent to the polyester material 
cited in Heiman as no modification of the polyester is disclosed. Polyester is inherently 
non-moisture transmitting unless it is modified to do so. 

Although Heiman teaches essentially all of the limitations of the claimed 
invention, Heiman does not specifically teach one of the fill, ground or pile yarns to 
consist essentially of non-moisture transporting filament and be devoid of moisture 
transporting fiber. 

However, Heiman does teach that the fill, ground or pile yarns can be made of 
natural or synthetic fiber. This statement clearly teaches that the yarn can be made of 
only natural or in the alternative only synthetic fiber. Later, Heiman lists preferable 
materials and mentions cotton and cotton blended with polyester; polyester is a known 
"non-moisture transporting fiber". These materials are the preferred materials but do 
not exclude a yarn of only synthetic fiber. 

Further, Heiman teaches that, "depending upon the desired characteristic of the 
product the ground, fill, and ground warp may be selected of appropriate materials and 
the pile warp may be selected of the same or different materials , likewise any 
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combination of yarns may be utilized to define the ground fill, ground warp, and 
pile warp as desired " 

The terry cloth of Heiman can clearly function as a towel as recited in newly 
added claims 26-29 

Therefore it would have been obvious to one of ordinary skill in the art at the time 
of invention to modify the Heiman towel by using a polyester yarn as the synthetic fiber 
yarn taught in Heiman, to take advantage of the widely known, inherent, non-moisture 
transporting properties of polyester. 

(10) Response to Argument 
Applicant has submitted 3 declarations as evidence to overcome the 103 rejection 
presented above due to commercial success of the claimed features of the instant 
invention. 

The affidavits under 37 CFR 1 .132 filed 2/19/2007 are insufficient to overcome 
the rejection of claims 1-25 based upon Heiman US patent 4,726,400 as set forth in the 
last Office action because: 

With respect to the declaration of Greg Eubanks, the required nexus between 
claim limitations and any evidence presented has not been conclusively shown as per 
the MPEP. The declaration is drawn to towels while the claims are drawn to fabric (In re 
Tiffin, 171 USPQ 294). This situation mimics the exact situation and fact pattern of In re 
Tiffin. 

As for the declaration by Gerald Rodriguez, although it was shown that there 
were decreased purchases of other Standard Textile products there is no comment on 
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cost of non- CENTIUM® vs. CENTIUM® products. The increase in sales could have at 
least, in part, been due to the decreased price as stated in declaration rather than being 
due to claimed limitations of the instant invention. 

As for the declaration by David Brady, there is no discussion with respect to the 
increase in cost per unit Brady linen was willing to pay. A negligible increase would not 
speak to the commercial success of the claimed limitations of the claimed invention. 

Neither singly or in combination do these three affidavits form the required nexus 
between claimed limitations and the declared evidence in each affidavit. 

In view of the very strong case of prima facie obviousness, in which, the prior art 
teaches the use of various spun, filament, natural, and synthetic yarns used in either 
warp or weft direction as desired by user to produce a towel with certain 'desired final 
properties' the prior rejection remains and is considered to be proper. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

/Robert H Muromoto, Jr./ 

Primary Examiner, Art Unit 3765 

Conferees: 

Gary Welch 

/Gary L. Welch/ SPE AU 3765 
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Marc Jimenez 

/Marc Jimenez/ 

TQAS TC 3700 



